STATE OF CALIFORKIA
DEPARTMENT OF PUBLIC “ORKS
BEFORE THE STATE ENGINEER AND
CHIEF OF THE DIVISION OF VATER RESOURCES
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In the Matter of Applications 12384 and 12385 by Archie A. Washburn to
Appropriste Vater from Unnamed Washes Tributary via Van Meter and Keyes
Creeks to San Luis Rey River in San Diego County for Irrlgatlon Purposes.
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Decision A. 12384, 12385 D. &7 F

Decided SEP 22 1350
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APPEARANCES AT HRARING HEID AT SAN DIEGO, FEBRUARY 16, 1950:

For the AEElicant

Archie A. Vashburn Ko appearance

For the Protestants

Carlsbad Mutual Water Company {(Ray C. Fberhard, Attorney
' _ © (Sam D. Fraser, Secretary and
( - Genaral Manager
(C« G+ Vaters, Jr., Engineer

Irving Salomon Joe W. Matherly, Attorney
Fallbrook Public Utility (Phil D. Swing, Attorney
District {George F. Yackey, General
. ( Manoger
Pearl Jones ' No appearance
R. L. Jobnson and/for ) N SDDBArance -
Katherine (Kate) Johnson ) v appes

Harry C. Arthur III ' Phil D. Swing, Attorney

EXAMINER — GORDON. ZANDER, Principal Hydraulie Engineer, Dlvision.of :
Water Hesources, Department of Public Vorks, for
A+ D. EDMONSTON, State Engineers
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. OPINION

‘General Descrivtion of the Proposed Develovments

Application 12284 contemplates the appropriation of 13 acre
feet per ammum, for irrigation purposes. The water i8 to be collected
_ between November 1 and May 1 of each season. The peint of diversion is

an earth impounding dam 110 feet long by 6 feet high located within the

SE: SWE of Section 9, T11S, R1 T, S.B.R.&M. The resultant reservoir

is to have a surface area of 2.2 acres and a capaclity of 13 acre feet.

Application 12385 contemplates the appropriatioﬁ of 2 acre
Toet tq-be collzsctad during the same period behind an earth dam 20 feet
long by 6 fcet hiéh,.located within the NE%.SW% of the same Section 9.
This dam is to create a reservoir 0«5 acres in surface area and 2 acre
feet in capacity.

The sources of the two appropriations are unnamed washes tri-

butary to Van Meter Creek and thence in turn to Keyee Creek and San Luis -

Rey River. Water is to be conveyed from the two reservoirs to a common
place of use through 6 inch steel pipe lines, 1000 feet and 2600 feet
long, respectively. The place of use is an 80 acre c¢itrus orchard
which occupies the Ex SWi of the same Section 9. Irrigation is t§ ex—
tend from about May 1 to about Deéember l. The land to be irrigated
has a source of water supply other than that currently applied for, i.e.
| a supply oﬁtained from wells,

Protests

The Fallbrook Public Utility District protests both applica—
tions, contending that the diversions therein proposed, in addition to

_other diversions from San Luis Rey River under prior rights, will redhce




the amount remaining in that stream below the amount reasonably necessary

to the protestant district and its ilnhabitant's; snd will bring into opera-
tiﬁn festrictions upon its own right to divert from the same stream.

The mrctestant bases its claim of right to divert from San Luis Rey River
upon prior appropriation and presecription. It asserts that 2500 acre feet
were diverted dufing 1947 and estimateg that as develOpient proceeds under
Application SlSé,-Permit.5227 the total will rise to 5000 acre feet. The
protests, the protestant states, may be disregarded and diamiésed if the
applicaﬁions are withdrawn or dismissed. | '

| The Carlsbad Mutual Water Company protests both applications,
contending that the prOposéd diversions will deplete the flow reaching

its riparian land on San Luis Rey River and its point of divefsion. It
apprehends also that the.ﬁroposed diversions may réduce the flow reaching
Mission Basin to an amount insufficient to prevent intrusion of sea water,
ruinous to its present ﬁater supply. This prctestan; bases its ¢laim of.

a right to use waters of San Luis Rey River upon riparian owrership of

1100 acres in Sections 17, 18 and 19 of T 11 5, R 4 W and in Sections 13

and 24, of T11 S, R 5 W, upon an ancient appropriation, and upon'an.appro-'
priation under Application 8205, It ésserts_that its use of water ex-

tends year.round, that its place of use is Carlsbad, an area of 2000 acres,
inhabited by 5000 people, wherein water is uaed for domestic, irrigation

and recreational purposes, that the amount used during 1947 was 3223 acre

feet, and that its diversion heads within the NEi S of Section 18,

T11 8, R&W. It states that its protests may be disregarded and dis~
'aiséed_if the applicant!s diversiona are limited to years of abnormal
streamflow and to periods whenruission Basin is com@letely'chafged, pfo—

vided also that any permit granted the applicant be made subject to
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protestant's rishts, izcluding rizhis under Application 8205.

Irving S. Salomon protests both apnlications, clziaing that
all of the surface flow and :mich of the undersround flow of Xeys {reek
‘has been beneficially used on his rirarian lands, such vater having.
been used for domestic nurmoses, stock watering and irrization on lands
within Sections 17 to 21 ehd within Section 28, T10 S, R 2V, 5.2.3.&M1.
He contends that the diversions pronosed by the adnlicant will nateriesl-
ly interfere with the use of his own supnly. e clains a water right by
virtue of rinerien ovnershin, eporonriation and prescriotion.

Pearl Jones vrotests Apnlication 12384 only. She claims that
ber lend hes been usinz iOO acre feet of valer annually since 1900, her
diversion_heading vithin Section 17, T 11 8, R &4 Y, 5.3.3.& lI. She
-cleime a riparien rizht ond contends that the apnlicantls prdposed diver-
sion will denlete the flow reaching her land ané may result in insuffi-
;ient waler reschirz Hission Basin 1o ?revent intrusion of sez water.

R. L. end Ketherine (¥Kate) Jehnson protest Application.12385,
claiming that their 1and has been using 320 acre feet, .wre or less,
per anmuz for domestic nurposes and irrigetion, sinbe »rior to 1874,
and that thelr diversion heads within Section 5, T 11 8, R 4 Y. They
_assert é Tiparian ightland contend that the apnlicant's propose& diver-
sion will so reduce the flov of the strea= as to allovw sea water to in-
trude info Mission Besin, thered:r ruinirs their water supply.

| | | Harry C. Arthur on behelf of himself and co-owners protests
Application 12385, Ye contends that the Giversion vronosed by the
applicant will substantially reduce the streanflow heretofore aveilable,
“that he'(and-coeowners) are wnolly denendent unon San Luis Rey River for

a vater supnly for domestic use and irrisstion, thst there is.no excess
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water in that stresn eyeiladle for spmrowriation, that the nrovwosed diver-
sion will so dizminish strean flow as to perait intrusion of sea water into

lission Basin snd that zonorovel of the zynlication will couse lon: and ex—

pensive litigation. Ee bases his clelz of right to use of water wuon
riparian ovnership and rights of averlyins owvners. He stzies that he

- diverts approxisetely at the intersection of the northeasierly line of

Lot 1, Rancho Gunjome with Sen Luls Rey River, that an irrization suoply
has a2lso been obteined from a.wéll or the pronerty end that additiopsl wells

ev to irncreasing the

fde

are to be out dowvn in the izedizte future with a v
irrigated acreage by 150 scres ané snnual veter consuzntion to 900 acre-

feet. The protest, he states, may be disregarded anc dis-issed if the
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~application is withdrsvm, distissed or denied.
Ansvers

The apnlicant addressed one snswer to the protestants againsf
ﬁpplication 12384 and enother to the nrotestonts ageinst Aoplication 12385.
His stztements in the_two ansvers are practically tdentical. XHe zsserts
wiliingness that any perait issued in'the matter be restricted to the tal-
‘ing of water at such times as there zre not less then 25 cuble feet ner see—
ond of surface flow in Sen Luis Rey River af iission Zridze. e ésserts
belief that at such tizmes lower Assion Easin and other subterrenean basins
are beinz recharged as fast as nature veramits and that river water is being
discharged into the ocean. He denles that Protestont Salcnﬁn has out all
of the sﬁr”ace flow or rmch of the underflov of Keys Creek to beneficial

use, but that he (the spplicaat) has beneficizlly used on riparien lend up.
to 75 acre feet pef year. e contends. that all veter approﬁriated but_ndt

consumed will pass to the susterrarern basins. Vith reference to the pro-
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fest by-Fallhrhok Public Utility District he argues that the restric- |

tions in permits to that_district would not.he brought into_operation
more quickly than usual because a permit if issued to him on the terms
proposed woﬁld authorize diversions only during years of sbnormally

. heavy rainfall and/or at times of high Stage.

Hearing Held in Accordance with the Water Code

Appllcations 12384 and 12385 were completed in accofdance
‘with the Water Code and the Rules and Regulations of the Division of
‘Water Reéourées, and belng protested were set for public hearing upder
the provisions of Article 13, Section 733(s) of the California Administra-
tive Code on Thursday, February 16, 1950 at 10:00 o'clock A.M. in tﬁe
Board of Supefvisors_Hbaring Chember, Civic Center Building, San Diego,
-California. Of the hearing the applicant and the protestanfs were duly
notified. | '° )

Motions to Dismiss

At the hearing of February 16, Attorney Eberhard (répresenting
Carlsbad Mutual Water Company) moved (psge 4 of transcript) that the appli-
‘cations be dismissed on the ground that there is no showing of the exist;
ence of unappfopriated Wa£5r. Attorneys Matherly (representing Protestant .
Salomon) and Swing (representing Fallbrook Public Utility District amd
Barry C. Arthur III) introduced similar motions (pages 27 and 29 of Trans-
eript). o

Discussion

The applicant dld not attend the hearing of-FEbruaryllé.nor was

he represented thereat,




_ - Counsel for certain of the protestants moved for the dismissal
of the épplicatibns because of the applicant's failure to show that un-
appropriated water exists in the sources filed upon. |
| In view of the motion for dismissal of the.applicafions and
inasmch as the applicant failed to appear at the hearing or show cause
wﬁerefore.no appearance was'made, it is the opinion of this office'that

the applications should be denied.

Applications 1238h and 12385 having been filed with the Divi-
sion of Water Resources as above stated, protests having been filed, a
public hearing having been held and the State Engineer now being fully
. informsd_in the pfemises:
IT IS HEREBY ORDERED that Applications 12384 and 12385 be
:_rejéctéd and cﬁndelled upon the records of £he Division-of’water.Ref
sources, without prejudice.

WITNESS my hand and the seal of the Department of Public Works

Ftate of California this 29%day of oleralisntben’, /737

A, D, Edmonston
State Engineer




